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STEELE, Chief Justice:



David Wright appeals from a Superior Court finadgment of conviction of
Second Degree Kidnapping. Wright claims that tred judge erroneously denied
his motion for a judgment of acquittal because reistraint of the victim was
incidental to, and not independent of the crimealifbery. Because we find no
merit to Wright's claims, w&FFIRM.

FACT AND PROCEDURAL BACKGROUND

Around 6 a.m. on December 31, 2007, Robert Steektvo the Lewes/
Rehoboth Moose Lodge. Steck, who was the Lodgeirastnator, planned to
gather cash and checks from the Lodge bar to mélaladeposit. Steck gathered
approximately $5,000 in cash and $1,270 in chepkssed the money in a bag,
and set the building’s alarm. After Steck left tmalding and locked the doors,
Wright—wearing a ski mask and a hooded sweatsénd, carrying a shotgun—
approached Steck.

Wright demanded several times that Steck drofbags but Steck refused.
Although Wright brandished his shotgun at Stecleckstrefused to drop the bag.
Wright bludgeoned Steck with the shotgun, and Sthdpped the bag. Wright
next ordered Steck to unlock the door to the Lodgé go back inside. Wright
followed Steck into the vestibule, ordered himiwface down on the floor, and
proceeded to duct tape Steck’s hands and feethgetWright then rummaged

through Steck’s pockets and took his wallet, cabbie, and pocket knife. At that



point, the building’s audible alarm went off. Whigfled, locking the entry door
behind him. The Delaware State Police respondedirwa few minutes of the
alarm. By then, Steck had loosened his duct tapeldand unlocked the door for
the police.

On January 28, the State Police took Wright inistedy on an unrelated
warrant. While Wright was in custody, the policennected him to the Moose
Lodge robbery and arrested Wright for that robbeny February 20. Wright
waived indictment, and on March 31, 2008, the Si&d an information charging
him with First Degree Robbery, Possession of aafmneDuring the Commission
of a Felony, Second Degree Kidnapping, Wearing agise During the
Commission of a Felony, Possession of a Deadly \Wed&y a Person Prohibited,
and Third Degree Assault.

Trial began on November 10, 2008. At trial, Witigtipulated to being a
person prohibited from possessing a deadly weaguth the State enterednalle
prosequion the Third Degree Assault charge. At the cloBéhe State’s case,
Wright's counsel moved orally for a judgment of attal on the Kidnapping
charge. Counsel argued:

In light of the facts set out Weber[v. Staté] and in its prodigy [sic],

| think in this case the kidnapping was completelgidental to the
robbery. | think that the important factors thia¢ Court should look

! 547 A.2d 948 (Del. 1988).



at are that the victim was not removed from theneceHe was only
moved to a couple of feet inside the vestibule.ilgMhe was confined
with the duct tape, he was able to get out of thet dape and also
unlock the door....

Also ... there was not an exceptional amount of tae used to bind
the person. | think the significant factor is the really wasn'’t
removed from the scene. In the other cases thatv| frequently a
victim was taken away somewhere and something meggpeln this
case, | think that the kidnapping was completelgidantal to the
robbery, and | would ask that under the factsWaber as to the
kidnapping charge, that it be dismissed by theuUit]o

After hearing the State’s response, the trial judgreied the motion, reasoning:

[T]he other case that talks about th[is] situatisfDouglas v. State
879 A.2d 594 [Del.] 2005.

The movement and/or restraint, of course, is inddpet of and not
incidental to the underlying charge of robbery.

Here | am finding the robbery was basically congdebutside the
Moose Lodge. The victim was confronted by a pesstno displayed
a shotgun.... [T]he evidence shows that after tlosimaiwas moved
inside the vestibule of the Moose Lodge from owsadl public view
to inside, it is a fair instance [sic] that thatsadone simply to get the
victim out of public view. And in the vestibulédye victim, of course,
was detained and restrained.

For sufficiency purposes, to move forward to the,juifind that there
Is sufficient evidence of restraint that was sufisaéhinterference with
the victim’s liberty in addition to that ordinarilyncident to the
robbery that occurred by use of the shotgun.... @&ostfficiency
purposes it will move forward to the jury.



On November 14, 2008, a jury convicted Wright dif charges. The
Superior Court declared Wright a habitual offendader 11Del. C. § 4214(a),
and on January 14, 2009, sentenced Wright to & ¢b6td4 years incarceration.
Fifteen of those years were for the Kidnapping dcction. Wright timely appealed
the denial of his motion for a judgment of acquitta Kidnapping Second Degree.

DISCUSSION

The trial judge denied Wright's motion for a judgnt of acquittal on the
Kidnapping charge. He reasoned that Wright hagidadly completed” robbing
Steck outside the lodge and that, by forcing hita the lodge and duct taping him,
Wright had restrained his liberty in a manner exaeg the restraint that would
ordinarily be incident to First Degree Robbery. that basis, the trial judge found
sufficient evidence for the Kidnapping charge tagthe jury.

On appeal, Wright's central argument is that thateSwas required—but
failed—to establish that he restrained Steck’srtipan a manner greater than what
was necessary to successfully rob Steck. Wrighkesahree contentions in
support of that argument. First, Wright argues tha entire chain of events at the
Moose Lodge was directly related to the robbery,ictvhbegan when he
encountered Steck outside the Lodge and ended Wiigint fled. Moving Steck
into the Lodge and duct taping him, Wright claim&s inextricably linked to the

robbery because that conduct: (1) allowed Wrighavade detection; (2) facilitated



stealing additional items in furtherance of thamearobbery; and (3) was

necessary to overcome Steck’s resistance to theergb Second, Wright contends
that the State conceded, in its information, thaigWt restrained Steck to facilitate
a robbery; therefore, Steck’s restraint was indideto the robbery. Third, Wright

argues that the fact that Steck was quickly ablieet® himself from his bonds and
open the door for the police establishes that thexeno significant restraint.

The central issue is whether Wright restrainedciStmcidentally to or
separately from the robbery. If the restraint wasdental to the robbery, then as a
matter of law it could not support an independeinidpping charge. Whether
Wright restrained Steck incidentally to the robbesguires determining whether
Wright's interference with Steck’s liberty exceedén interference required to
further the robbery. Before turning to that issiies helpful first to outline the
legal framework for analyzing whether restrainingviatim in the course of a
separate crime gives rise to an independent clodidgelinapping.

Wright was charged with violating Ilel. C.§ 783(3), which provides:

A person is guilty of kidnapping in the second aésgwhen the person

unlawfully restrains another person with any of thalowing

purposes: ... (3) to facilitate the commission of d&elpny or flight
thereafter ... and the actor voluntarily releases viwim alive,
unharmed, and in a safe place prior to trial.

The Kidnapping statute defines “restrain” to mean:

. restrict[ling] another person's movements interdily in such a
manner as to interfere substantially with his lipdsy moving him



from 1 place to another, or by confining him eitirethe place where

the restriction commences or in a place to whicth&® been moved,

without consent. A person is moved or confined hwiit consent”

when the movement or confinement is accomplishedpbysical

force, intimidation or deception?...

That statutory definition embodies three elemef(t) substantial interference
with another's liberty; (2) by movement or confirer (3) without consent” It

Is undisputed that Wright moved and confined Stedkhout his consent.
Therefore, only the first elemenisubstantial interference with another’s
liberty—is at issue.

We have construed the “substantial interferencqlirement as a limitation
on the scope of offenses that constitute kidnapbitg“insure[] that where the
movement or restraint entirely incident[al]to the underlying crime, there cannot
be a kidnapping conviction under Tlel. C. § 783A.® Where, as here, a
kidnapping charge is based on an underlying offénse

should not be submitted to the jury unless thd judge concludes

that there are facts in the record which would supmdependent
convictions on the kidnapping charge and on theetyithg charge.

2 11Del. C.§ 786(a).

3 Weber 547 A.2d 948, 957 (Del. 1988) (internal citati@msl quotations omitted).

4 Id. at 958 (citingBurton v. State426 A.2d 829, 833-36 (Del. 1981), additional wias
omitted).
° Id. at 958 (citingBurton, 426 A.2d at 834) (emphasis in original). D&l. C. 8§ 783A

(First Degree Kidnapping) differs from Section 7@3=cond Degree Kidnapping—the statute
Wright was charged under) only in that Section 738d4uires that the kidnapper not voluntarily
release the victim unharmed prior to triglf. 11 Del. C.§ 783A.



The trial judge must determine, as a matter of iwhe evidence of

restraint proves that there wasuch more” (substantial) interference

with the victims[sic] liberty than is ordinarily incident to the

underlying crimé

In Weber v. Statéwe adopted a two step analytical framework goveyni
cases where a Kidnapping charge accompanies amnlyingeoffense. In those
cases, the defendant is entitled to a specific ipsyruction that, to convict on the
kidnapping charge, the jury must find that the mmgat and/or restraint of the
victim is “independent of” and not “incidental téfie underlying crimé&. Before
delivering that instruction, “the trial judge mutermine if the facts presented in
the State’s case warrant the submission of thaeiss the jury at all* “Thus, a
trial judge must consider, as a [threshold] mattelaw, whether the evidence of
restraint [is sufficient to prove] that there wasstantial interference with the
victims’ liberty in addition to that which is ordanily incident to the underlying

crime.™?

Id. at 959 (internal citations omitted) (emphasiseatjd

! 547 A.2d 948 (Del. 1988)

8 Id. at 959.

9 Douglas v. StateB79 A.2d 594, 599 (Del. 2005) (quotidéeber 547 A.2d at 959).

10 Id.



The Standard of Review

Generally, we would review a sufficiency determioatunderWeberto
ensure that it is supported by the record andagtbduct of an orderly and logical
reasoning process. Here, however, Wright does not challenge the Bope
Court’'s Weber sufficiency determination. Instead, he appeals dkaial of a
motion for a judgment of acquittal (which incorp@®s a sufficiency
determination). Both parties agree that the stahdé review of the denial of
Wright’s motion for a judgment of acquittald&e nove to determine “whether any
rational trier of fact, viewing the evidence in tinght most favorable to the State,
could find the defendant guilty beyond a reasondblebt.™

Having set forth the standard of review and thelydiical framework for
determining whether a restraint is “incidental tof “independent of” an

underlying offense, we turn to the facts.

The State Did Not Concede That Wright's RestrairitQteck’s Liberty Was
Incident to the Robbery

The issue of whether the State conceded, in ftenmation, that Wright

restrained Steck for the purpose of facilitatingphbery—and that therefore the

11 Id. at 599-600.

12 Farmer v. Farmer844 A.2d 297, 300 (Del. 2004). That standardffact, is essentially
the same as th&/eberstandard.



restraint was incidental to the robberyequires us to interpret the Kidnapping
statute. We review matters of statutory intergietede nova'
Wright was charged with violating Tlel. C.§ 783(3), which provides:
A person is guilty of kidnapping in the second @sgwhen the person
unlawfully restrains another person with any of thalowing
purposes: ... (3) to facilitate the commission of d&elpny or flight
thereafter ... and the actor voluntarily releases viwim alive,
unharmed, and in a safe place prior to trial.
The information charged Wright with:
. unlawfully restrain[ing] Richard Steck with thetént to facilitate
the commission of any felony or flight thereaftedadid voluntarily
release him unharmed prior to trial.”
The language of the charging document preciselgksra8 783(3). To accept
Wright’s argument would require us to interpretcif@ating” to mean that an
unlawful restraint is always “incidental” to thelday it facilitates. Wright's

interpretation would render Section 783(3) a nulliWe reject it.

Wright's Restraint of Steck’s Liberty Was
Independent of the Underlying Robbery

Wright next argues that, because he did not restséeck’s liberty more
than that which was required to rob him, the r@stnaas incidental to the robbery.
The State responds that the restraint of Steclderty exceeded what was

necessary for the robbery; therefore, the restraag a crime separate from and

13
2008).

Tony Ashburn & Son v. Kent County Reg’l Planningn@o, 962 A.2d 235, 239 (Del.

10



independent of the robbery. This legal disputésrea competing interpretations
of the critical terms “incidental to” and “indepeaxdt of.” Wright's argument
presupposes that criminal conduct is legally ingideto an underlying offense,
where that conduct is committed only to further ¢cbenmission of the underlying
offense® The State’s argument assumes that criminal cdnduclegally
independent of an underlying offense, if that catdionstitutes an act that is not
an element of the underlying offense. Wright'suangnt rests on a faulty premise,

because under our case law on Kidnapping, the masiiwhether the defendant

14 See, e.g Appellant’s Op. Br. at 9 (“The robbery and tlestriction of Steck’s movement

were tied together... The State’s own charging datisemonstrates the incidental nature of
the restriction. It charged Wright with restriginSteck’'s movement for the purpose of
facilitating the robbery. Thus, the purpose of tastriction was to ensure that the robbery was
completed efficiently. See Allen v. Statd970 A.2d 203, 219 (Del. 2009)] (recognizing that
there can only be a finding of kidnapping if thegmse of the restriction of movement was more
than to ensure an underlying robbery was complgjed.

Wright's reading ofAllen is inaccurate. Wright appears to rely on theofelhg language in
Allen:

Allen contends that the trial judge erred by falito follow the process required
by Weber v. Statdefore submitting the charge of Kidnapping in thecond
Degree to the jury. He contends that “[tlhe pegdet's sole intent appear[ed] to
have been nothing more than to complete the robéfigrently[,]” and that “[i]t
would be manifestly unjust to allow a convictionsbd on a charge lacking
independent criminal intent to remain of recordThe State concedes that a
Weberinstruction should have been given. We agree.

Allen, 970 A.2d at 219. It is clear from tlAdlen opinion that the Court was agreeing with the
State’s concession that the trial court should hgiwen aWeber instruction, not with the
defendant’s contention that a restraint based onlyintent to complete a robbery efficiently
cannot give rise to Kidnapping liability. Wrighdifs to point to any other authority in support of
his contention that restraints that only serve lieta robbery cannot give rise to Kidnapping
liability. As discussed above, this approach setDel. C. 8 738(3) as a nullity, and must be
rejected.

11



interfered “much more” with the victim’s liberty @h the level of interference
typically associated with the underlying offeri3e.

As the Superior Court stated$tate v. Amad’®

The degree or amount of restraint which is ordiparicident[al] to

robbery consists of that restraint which is neagss$a prevent or

overcome resistance to the taking and retentioproperty, or to
compel or otherwise cause the victim to delivetheproperty’

Wright argues that the restraint required to mBtexk into the vestibule and
to duct tape him did not exceed the level ordigamicidental to robber-to
conceal the robbery from passersby and to previmukSrom resisting. Wright
points to Steck’s earlier refusal to relinquish thag containing the Lodge’s
receipts. Amad which involved facts analogous to this case, detefy undercuts
Wright’s argument. IMAmad four armed men entered a credit union, restrained
the employees by binding their hands behind thaokb with duct tape, took cash
out of the registers, and fléd.The Superior Court held:

In this case, each of the credit union employeestiheir hands bound

behind their backs with duct tape, while they wiaee down, on the

floor. This restraint commenced during the robbamng continued
after the robbery was concluded. The fact thatvibems were able

15 Weber v. Stats47 A.2d 948, 959 (Del. 1988).

16 State v. Amadr67 A.2d 806 (Del. Super. 1999ffld Amad v. State1999 WL 169399
(Del.)) (overruled on other grounds Pygteat v. State840 A.2d 599 (Del. 2003)).

17 Id. at 800.

18 Id. at 807.

12



to escape their bindings so quickly does not dishirthe nature of the

restraint imposedWhile the restraint imposed was obviously done to

facilitate the robbery and the flight therefrometifCourt remains
convinced that the restraint could be viewed bgaspnable juror as

“much more” restraint than that necessary to accdistpthe theft of

the credit union moneyTherefore, the issue was properly presented

to the jury for its determination pursuant to thstiuctions given?

Here, as imMmad Wright duct taped Steck to facilitate the robbangd his flight.
Even if it is assumed, without deciding, that onagrSteck into the building’s
vestibule to conceal the robbery was ordinarilyideatal to that offense, duct
taping Steck was “much more” restraint than thatidglly associated with a
robbery. The level of restraint necessary to agdisim the typical robbery would
be pointing a weapon at the victim and commandhreg \tictim to stay still or
move to a different location.

Attempting to distinguisihmad Wright points out thaAmadinvolved four
robbers and three firearms and that nothing wagntakom the employees
personally. That distinction is without merit. r$¥| that there were more robbers
and guns inrAmadthan here is unresponsive to the legally sigmfiaasue—the
restraint of the victim’s liberty. That there wer®re robbers (and guns) Amad
establishes only that the robbery there was largscale. Second, Wright fails to

explain the legal significance of the fact thatAimadnothing was taken directly

from the employees. Even if the theft of the Lddgmoney and of Steck’s

19 Id. at 809 (emphasis added).

13



personal items constituted one single robbery etheas sufficient evidence for a
rational juror to conclude that ordering Steck bauk the Lodge and then duct
taping him constituted “much more” of a restraihtat would ordinarily be
incidental to a robberd’. Wright's argument that binding Steck was necgssar
because of Steck’s earlier “resistance” (his rdftsaurn over the bag containing
the lodge’s money until Wright hit him), created rabst a factual dispute. A
rational juror could (and evidently twelve did) okge that dispute in favor of the
State.

Finally, Wright’s argument that binding Steck wast a significant restraint
because he was able to escape shortly after theedeft is without merit. The
“degree or duration” of the restraint is legallyeievant to whether the restraint
was incidental to, or independent from, the undegyffense’

CONCLUSION

For the foregoing reasons, the judgment of theeBapCourt is affirmed.

20 Id.

21 See Douglas v. Stat&79 A.2d 594, 600 (Del. 2005) (questioning thel tjiialge’s
analysis of the “degree or duration’ of the movenand restraint” the defendant applied to the
victims, instead of focusing on whether the restraias an independent a&ee also Webé&47
A.2d at 958 (“When a defendant is charged with &ping in conjunction with an underlying
crime such as rape, robbery, or assault, the disgosssue is not the degree or duration of the
movement and/or restraint, but whether the movenas/or restraint aréncident to the
underlying offense or armdependent othe underlying offense.”) (emphasis in originaige
also Amadg 767 A.2d at 809 (“The fact that the victims welde to escape their bindings so
quickly does not diminish the nature of the restranposed”).
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